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Important Proviso

The law in this area is rapidly changing, with a number of states considering
legislation impacting the enforceability of non-compete and non-solicit
agreements; the federal government targeting “unfair’ non-compete
agreements; and courts issuing preced ential opinions on a routine basis.

This Overview has been prepared for information al purposes only and isnot
offered, nor should it be construed, aslegal advice.

Please consult legal counsel with any specific questions.

CONFIDENTIALITY & NON-DISCLOSURE COVENANTS

— Generally, “reasonableness” requirements do
not apply
— Some states require reasonable temporal limits

— Useful to establish that the company took
“reasonable measures” to protect information




CONFIDENTIALITY & NON-DISCLOSURE COVENANTS
Scope:

» Protect against use or disclosure of employer's confidential,
proprietary, and/or trade secret information information

» Ensure retum of company property and confidential,
proprietary, and/or trade secret information:

= immediately upon termination or at any other time upon
request; and

= inany format (tangible or electronic), wherever located.

CONFIDENTIALITY & NON-DISCLOSURE COVENANTS
Define which information is confidential:
» Should be tailored to business

» Consider categories of information that provide
the company with a competitive advantage or that
are not readily known in the industry

» Safety “catchall” language

» Exdude information in the public domain through
no breach by employee

Common Types of Post-Employment Restrictive Covenants

Non-compete: prohibits employee from competing with former employer for a period
of ime following employment, in a given geographic area and/or with respect o certain
clients

Customer non-solicit: prohibits enployee from soliciting former employer’s
cusfomers for a period of time fdlowing employment; often includes “nointerference”
andor “no acceptance of business” covenants

Employee non-solicit: prohibits enployee from soliciting former employer’s
employees for aperiod of ime following employment
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LIMITATIONS ON NON-COMPETE COVENANTS

- Consideration

Must be supported by “adequate” consideration (highly state specific)
— Commencement of employment
— Promotion or beneficial change in benefits or compensation
— Stockoptions /long term incentive plan
— Separation benefits

Pennsylvania Practice Note:
— Continued employment is not sufficient consideration
— “Intert to be legally bound” is notenough

LIMITATIONS ON NON-COMPETE COVENANTS

- Must be No Broader than Necessary to
Protect Legitimate Business Interests

— protecting confidential information and/or
trade secrets

— protecting customer relationships / goodwill

— specialized training

LIMITATIONS ON NON-COMPETE COVENANTS

- Must be Reasonable in Scope of Activities

— Is the employee responsible for all or only some of the company’s
lines of business?

— How broad are the employee’s responshilities for the company?

— What is the scope of the employee’s access to confidential
information?

— What is the scope of the employee’s access to the company’s
customer relationships and goodwill?
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LIMITATIONS ON NON-COMPETE COVENANTS

- Must be Reasonable in Geographic Scope
— Where does the company operate?

— For what area(s) is the employee responsible?

— Is the employee’s responsibility limited to certain
customers?

LIMITATIONS ON NON-COMPETE COVENANTS

- Must be Reasonable in Temporal Scope

— How long will the information to which the employee will
have access remain confidential or valuable?

— How long willit take to hire and train a replacement and
stabilize customer relationships?

— How long are the contracts for which the employee will be
responsible?

— Will the employer pay the employee to “sit out™?

NON-SOLICITATION COVENANTS

* Less intrusive than non-competition covenants, but can still provide
significant protection for customer oremployee relations

« Typically prohibit:

— Solicitation of/interference with customers or prospective customers or a
subset of customers

— Solicitation/hiring of employees/agents

« Sometimes prohibit the solicitation of suppliers

* Subject to reasonableness requirements

« Customer restrictions may replace geographic limits

« Laws vary by state




RECENT STATE LAW DEVELOPMENTS

Minnesota

+ Bans non-competessigned on or after July 1, 2023

+ Doesnotban:

- anondisdosure agreement

- an agreementdesigned to protecttrade secrets or confidential
information

- anonsolidtation agreement

- an agreement restricting the ability to use client or contact lists or
solicit customers of the employer

- non-competesentered into inconnectionwith the sale or dissolution
ofa business

Virginia

+ Since July 1, 2020, Virginiahas prohibited employers from enteringintoor
enforcing a“covenant nottocompete” with“low-wage employees”
- approx $76,000 peryear in 2025

- intems apprentices, and independent contractors

* Foragreements signed on or after July 1,2025, new law expands the definition
of “low-wage employee” toalso include non-exempt employees

* Language suggests that the law pemits non-solicit where employee istheone
initiating contact with or otherwise soliciting customer

+ Stiff penalties for violation
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Wyoming

- Prohibits non-competeseff. july 1, 2025, unless exception applies

1. Nonmmpetesto theextentthey proted “trade secrets”

2. Nonwmpetes for “[ekecutiveand managementpersonnel and officers and employees
who constit ute professional staff to exeautiveand managementpersonnel”
Repayment of expense provisions, in ertain ciraimstances
Nonmmpetes “contained in a contrad for the purchase and sale of a business or the
assets of abusiness’

> w

- Silent onwhether customer nonsolicitation provisions are excluded or
covered.

Delaware
— The court will now likely strike enfirely, and not reform, a covenantthatthe court determines
is too broad

Washington State

— Tricky got frickier with June 2024 stafute changes

— When a non-conp ete/non-acceptan ee of business/non-conduct of business dauseis unenforceab le:
> bdow eamings thresholds (adjusted anrualy): $124 559.99 employees / $301,399 % independert cortractors
> >18manthsatsentd ear and convinding evicerce that alonger period isnecessary
> employee laid off, urless greementprovides for compensation equal to employee’s fullbase saary fram the time

oftermination thrugh the erd oferfarcenmentperiod lessany compensation earred through cther employ mrent

—  Strict advance nofice requirement

—  Strict penalties and attorneys'fees for violaiion

—  Washington Supreme Court “[B]ariingemployees from providingany kind of assistance to
conmp efitors exceeds a narrow wnstruction of the duty of loyalty’

Existing Florida pro-employer restrictive covenant law

Fla.Sta. sect. 52.33:

- In employee context, the court must presume reasonable in
time <6 months and presume unreasonable in time = 2
years.

- Court must narrow overly broad covenant to enforce it

- Attorneys’ fees and costs to prevailing party
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CHOICE Act (agreements signed on or after July 1, 2025)
. Supplements existing pro-empl oyer Florida |aw

+  Cratesa ion of ity for vith eaming (ar

reascnablyexpected to earn) >2x amud mean wage in Florida county where employer has itsprindpal place of
business o, if ndt apiicatle, the caunty in which employee resides

+ Cowrednoncompetes are fully enforceable if:

Em pbyee is given seven d ays to consider whether (o sign
Empbyeeis notfied of g htto seek counsel

Tomporal 0pe s 4 years orl ess.and rodu @J byan yga tden leave
L employment

arnle: (1)
or @) T gal inform ation or customer

ol ationships of employer

- Garden leave arrangements fully enforceable for upto 4 years if:
m pbye is iven seven d ays o considerwhether o sign
- Em pbyee is nofified of fig ht t o seek cou nsel

~ Empbyee's base salary and benef s paid during garden leave.
- Empbyee notrequired day foranoth er consent
~ Empbyer may onlyr educe garden leave period with 30 days’ nolice
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Po-employment non:
conpetiton restiction

Pos-employment non-

e inaddtion someo thesesndother sats have
adition | hus that e pos e mploymert covaruntsfor
rainprofesions 4t  hedthare g &t bners or
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Geneallyenforcedle if
reasonable
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CHOICE OF LAW & FORUM
» Requires careful analysis of potentially applicable
state laws
» Chosen law should have a connection to the parties

» Be mindful of state statutes prohibiting other state’s
choice of law and/or forum (ex: California)

DuaneMorris

HEALTHCARE PRACTIONERS




How Does the Act Limit with He althc: iti ?

+ Any noncompete covenant with a healt care practitioner signed after January 1, 2025, is void unless:

- The covenantlasts nolongerthen oneye arsand

~ The heathcare pra cition erwa s notdismis sed by the emp loyer.

What Types of Agreements Are Covered by the Act?

+ A“noncompete covenant” under the Act is an agreement with a covered heatthcare practif oner that* has the
effect of impeding the ability ofthe health care p ractitioner to continu e reating patients or accepting new
patients, either practicing in dependently or in the employment of a competing employer after the tem of
employment.”

+  Cowredhealtcare practitioners includ e: Medicald Doctors of Certified red stered nurse
practitioners; Certified nurse anesthetists and P hysician assistants.

+ Cerinsale of business covenantsallowed.
What N otice Must idetoPaents of a Health tioner’s D

* Within 90 days of a healthcare praciitioner’s departure, the erp loyer must notify patients seenwithin the last
year and with whom the practitioner had an “ongoing outpatient relationship” of wo years or more of the
practitioner’s departure, that the patient may be seen in the practice f it chooses, and how the patient may
tran sfer ecords.
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Other States with Specific Healthcare Practitioner Rules

« Arkansas
« Colorado
* Indiana

« Louisiana
* Maryland
« Oregon

¢ Texas

« Utah

* More to come

Federal Government
Regulation of Non-Competes




FTC Abandons its Rule
* In April 2024, the FTC promulgated a rule that:

— Banned post-em ployment non-competes nationwide with virtually all workers

— Invalidated existing noncompetes with all workers except senior ex ecufives

— Required employers to send a clear and conspicuous notice to all affected workers that their
noncompete clause will not and cannotbe legally enforced

» Courts promptly struck down the rule, and the FTC appealed.

+ In March 2025, the FTC asked the coutts to stay the appeals while it
reconsidered its defense of the rule.

* On September 5, 2025, the FTC voted to dismiss the appeals and
accede to vacatur of the rule > NO RULE

But...Restrictive Covenants Remain an FTC Priority in 2025

* FTC creates a Joint Labor Task Force inFebruary 2025to coordinate
enforcement strategies focused onnon-compete, no-poach, non-sdicit, and no-hire
agreements.

« FTC launches public inquiry in September 2025 to assess the scope, prevalence,
and impact of employer non-compete agreements in the U.S.labor market
— Comment period: Interested parties have 60 days—until Novem ber 3, 2025—to submit
comments via regulations.gov .
— Confidential submissions: P arties seeking to submit confidential, nonpublic comments
should follow the alternative submission guidelines outiined in the FTC's request for
information.

« Following review of public comments, the FTC may consider policy guidance,
enforcement actions, or new rulemakinginitiatives targeting noncompete
restrictions.

Recent FTC Enforcement Action

Policy at Issue:

- Gateway Services, Inc, a petc remation services company, had apolicy, si te2019, of requiring all newly hired
employees other than in Caifornia), to sign 1 2month post-employment roncompete agreements.

- Nearly1,8( of Gatevay's 1,900 ere subjectto post-empl tr including haurly
workers, regardless o skill levelorjob duties.

FTC's September 4,225, Enforcement Action:

- The FTC charged Gateway Services of violati rg Section 5 ofthe FTC Act, arguingthat the policyis an unfar method of
competition.

- UnderapropasedFTC consentorder, Gatewaymust

1. Cease enforcing existing nncompetes and refrain fomentering into new mes, subject to rarrowexceptions:
directors, officers, or senior employees in connection with the grantof eqity o equitbas ed
compensztion
norcanpete agreements against equity hd cersin comection with the bonafide sale of a businessin
wh ch person holds an equityi rterest

2. Notify dfected employeesthat theyare nol mger bound by noncompetes; and

3. Limit icitati ictionsto hwhom the em ployee had direct contact in theprior 12

montts.
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BEST PRACTICES

EMPLOYER BEST PRACTICES FOR DRAFTING

Condifon oral & written offer of employment/promotion on signing agreement
Attach copy of agreement to offer letter

Provide advanced ndtice:

— 14 days’ nofice = best practice

— More stringent rules mayapply

Get documents signed at time of hire, promotion, potentially at equity grant
Custom tailor agreements to position

Be careful about*“affiliates”

Be careful aboutlow-wage employees

Carefully consider choice of law and forum and consultcounsel to include critical
state-specific modifications

Incdlude consent b assignment by employer clause

Tailor confidential information clause

EMPLOYER BEST PRACTICES FOR PROTECTING INFORMATION

Limit access to confidential information

Track access to confidential information

Supplement agreements with training and policies that are enforced
Conduct an exitinterview and obtain a certification of compliance
Take inventories upon termination

Preserve devices, accounts, & access logs upon termination
Instruct resigning employees not to reset or wipe devices

Forensic examination
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BEST PRACTICES WHEN HIRING

+ Review agreement with company’s legal counsel
— Do not take canddate’s word for it
— Do not give the candidate legal advice about agreement
— No ron-privileged communications about enforceability

* Require candidate to represent, as a condition of employment, that there are no
undisclosed agreements containing post-employment restrictive covenants

+ Require candidate to represent, as a condition of employment, that he/she has
returned all prior employer property or confidential information

+ Require employee to affirm intention to comply with agreement
+ Build in conditions to offer/position
+ Consider declaratory relief if there are strong defenses to enforcement

Additional Resources

« Contact shsutherland@duanemorris.com to be added to our

mailing list for Alerts on key developments

« Visit our website for prior Alerts:

https://www.d uanemorris.com/practices/trade_secrets_and_non
compete.html
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