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Important Proviso

• The la w in this area is rapidly chan gin g, with a num ber of state s considering 

legislation impacting the enfo rceability of non-compete a nd non-solicit  

agreements; the federa l government ta rgeting “unfair”  non-compete 

agreements; and  cou rts issuing preced ential o pinions on a routine basis.

• This Ove rvie w has been p repared for informa tion al pu rposes only and is no t 

offered, nor should it be const rued, a s legal advice.

• Please co nsult legal counsel with any sp ecific question s. 

CONFIDENTIALITY & NON-DISCLOSURE COVENANTS

– Generally, “reasonableness” requirements do 

not apply

– Some states require reasonable temporal limits

– Useful to establish that the company took 

“reasonable measures” to protect information
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CONFIDENTIALITY & NON-DISCLOSURE COVENANTS

Scope: 

➢ Protect against use or disclosure of employer's confidential, 
proprietary, and/or trade secret information information

➢ Ensure return of company property and confident ial, 
proprietary, and/or trade secret information: 

▪ immediately upon termination or at any other time upon 
request; and

▪ in any format (tangible or electronic), wherever located. 

CONFIDENTIALITY & NON-DISCLOSURE COVENANTS

Define which information is confidential:  

➢ Should be tailored to business 

➢Consider categories of information that provide 
the company with a competitive advantage or that 

are not readily known in the industry 

➢Safety “catchall” language

➢Exclude information in the public domain through 
no breach by employee

Common Types of Post-Employment Restrictive Covenants

• Non-compete:  prohibits employee from competing with former employer for a period 
of time following employment, in a given geographic area and/or with respect to certain 
clients

• Customer non-solicit:  prohibits employee from soliciting former employer’s 
customers for a period of time following employment; often includes “no interference” 

and/or “no acceptance of business” covenants

• Employee non-solicit:  prohibits employee from soliciting former employer’s 
employees for a period of time following employment
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LIMITATIONS ON NON-COMPETE COVENANTS

→ Consideration 

Must be supported by “adequate” consideration (highly state specific)  

– Commencement of employment

– Promotion or beneficial change in benefits or compensation

– Stock options / long term incentive plan

– Separation benefits

Pennsylvania Practice Note:  

– Continued employment is not sufficient consideration

– “Intent to be legally bound” is not enough

 

LIMITATIONS ON NON-COMPETE COVENANTS

→       Must be No Broader than Necessary to 

    Protect Legitimate Business Interests

– protecting confidential information and/or 

trade secrets

– protecting customer relationships / goodwill 

– specialized training

LIMITATIONS ON NON-COMPETE COVENANTS

→ Must be Reasonable in Scope of Activities 

– Is the employee responsible for all or only some of the company’s 
lines of business? 

– How broad are the employee’s responsibilities for the company? 

– What is the scope of the employee’s access to confidential 
information?  

– What is the scope of the employee’s access to the company’s 
customer relationships and goodwill? 
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LIMITATIONS ON NON-COMPETE COVENANTS

→ Must be Reasonable in Geographic Scope 

– Where does the company operate? 

– For what area(s) is the employee responsible?

– Is the employee’s responsibility limited to certain 

customers?  

LIMITATIONS ON NON-COMPETE COVENANTS

→ Must be Reasonable in Temporal Scope 

– How long will the information to which the employee will 
have access remain confidential or valuable? 

– How long will it take to hire and train a replacement and 
stabilize customer relationships? 

– How long are the contracts for which the employee will be 
responsible? 

– Will the employer pay the employee to “sit out”?

NON-SOLICITATION COVENANTS

• Less intrusive than non-competition covenants, but can still provide 

significant protection for customer or employee relations

• Typically prohibit: 

– Solicitation of/interference w ith customers or prospective customers or a 
subset of customers

– Solicitation/hiring of employees/agents

• Sometimes  prohibit the solicitation of suppliers 

• Subject to reasonableness requirements

• Customer restrictions  may replace geographic limits

• Laws vary by  state
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RECENT STATE LAW DEVELOPMENTS

Minnesota

• Bans non-competes signed on or after July 1, 2023

• Does not ban:

– a nondisclosure agreement

– an agreement designed to protect trade secrets or confidential 
information

– a nonsolicitation agreement 

– an agreement restricting the ability to use client or contact lists or 
solicit customers of the employer

– non-competes entered into in connection with the sale or dissolution 
of a business

Pro-Employee

Pro-Employee

Virginia
• Since July 1, 2020, Virginia has prohibited employers from entering into or 

enforcing a “covenant not to compete” with “low-wage employees” 
– ap pro x. $ 76,000  pe r year in 202 5

– in tern s, app rentices, a nd in dep end ent con tractor s

• For agreements signed on or after July 1, 2025, new law expands the definition 
of “low-wage employee” to also include non-exempt employees 

• Language suggests that the law permits non-solicit where employee is the one 
initiating contact with or otherwise soliciting  customer

• Stiff penalties for violation
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Pro-Employee

Wyoming

-  Prohibits non-competes eff. July 1, 2025, unless exception applies
1. Noncompetes to the extent they protect “trade secrets”

2. Noncompetes for “[e]x ecutive and management personnel and officers and employees 
who constit ute professional staff to executive and management personnel”

3. Repayment of expense provisions, in certain circumstances

4. Noncompetes “contained in a contract for the purchase and sale of a business or the 
assets of a business”

-  Silent on whether customer nonsolicitation provisions are excluded or 
   covered.

Delaware
– The court wi ll now likely strike enti rely, and not r eform, a covenant that the court determines  

is too broad. 

Washington State
– Tricky got trickier wi th June 2024 statute changes
– When a non-compete/non-acceptance of business/non-conduct of business clause is unenforceab le:

➢ below earnings thresholds (adjusted annually):  $124,559.99 employees / $301,399.98 independent  cont ractors 

➢ > 18 months absent cl ear and convincing ev idence that a longer period is necessary

➢ employee laid off, unless agreement provides for compensation equal to employee’s ful l base salary from the t ime 

of termination through the end of enforcement period, less any compensat ion earned through other employment

– Strict advance notice requirement

– Strict penalties and attorneys’ fees for violation

– Washington Supreme Court:  “[B]arring employees from providing any kind of assistance to 
competitors exceeds a narrow construction of the duty o f loyalty” 

Pro Employee

Florida…Bucking the Trend

Existing Florida pro-employer restrictive covenant law
Fla. Stat. sect. 542.335: 

- In employee context, the court must presume reasonable in 
time ≤6 months and presume unreasonable in time ≥ 2 

years.

- Court must narrow overly broad covenant to enforce it

- Attorneys’ fees and costs to prevailing party



9/25/2025

7

CHOICE Act (agreements signed on or after July 1, 2025)
• Supplements existing pro-employer Florida law 

• Creates a presumption of enforceabi li ty for agreements with em ployees/independent cont ractors  earning (or 

reasonably expected to earn) >2x annual  mean wage in Flori da county where employer has it s principal place of 
business or,  if not  applicable,  the county in which employee resides.

• Covered noncompetes are fully enforceable if: 

- Em ployee is given seven d ays to consider whether to sign

- Em ployee is notified of right t o seek counsel 

- Em ployee ha s ackno wledged in writing  that employee will receive confidential infor mation or customer r elationship access

- Tempor al scope is 4 years or l ess and redu ced by an y ga rden leave 

- Limits employee from taking on new employment in which emp loyee would provide services in  a role: (1) similar  to s ervices p rovided to e mployer 
during the th ree years preceding noncompete; or (2)  in which it is likely t hat emp loyee wou ld use confidential in formation  or customer 

rel ationsh ips of employer

• Garden leave arrangements fully enforceable for up to 4 years if: 

- Em ployee is given seven d ays to consider whether to sign

- Em ployee is notified of right t o seek counsel 

- Em ployee ha s ackno wledged in writing  that employee will receive confidential infor mation or customer r elationship access

– Em ployee’s base sa lary and  benef its paid  during garden  leave.

– Em ployee not required  to provide services t o employer af ter 90  days and advised that they may work for anoth er business with employer’s consent

– Em ployer  may only r educe garden leave period with 30 days’ notice

Florida…Bucking the Trend

Post-Employment Non-Competes
WA

OR

CA

AKAK

NV

ID

MT

WY

UT

SD

AZ

CO

NM

ND

NE

KS

OK

TX

HI

MN

IA

MO

AR

LA

MS

WI

IL IN

MI

KY

TN

ALAL GA

FL

SC

NC

VA

OH

WV

PA

NY

ME
VT

NH

MA

NJ

DE

CT

RI

MD

DC

• Post-employment non-
competit ion res trictions 
are banned 

• Post-employment non-
competit ion restrictions 
are per mitted only for 
cer tain individuals 

Key

* *N ote : in a d di tio n , so m e  o f th e se  a n d o th e r sta tes  h a ve  

a dd itio na l  la ws  th a t re strict p o st -e mp lo ym e nt c ov e na n ts fo r 

ce rta in  p ro fe ssio n s, su ch  as  h e alth ca re  pr ac tit io n e rs o r 

b ro ad ca ste rs **

Post-Employment Customer Non-Solicitation Covenants
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• Generally enforceable if 
reasonable 

• Enforceable pur suant to 
more st rict r equirements  

and limitations

• Generally unenforceable

Key
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Post-Employment Employee Non-Solicitation Covenants
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• Generally enforceable if 
reasonable 

• Enforceable under  mor e 
st rict  r equirements  and 
limitat ions  

• Not  likely enforceable 

Key

CHOICE OF LAW & FORUM

• Requires careful analysis of potentially applicable 

state laws

• Chosen law should have a connection to the parties

• Be mindful of state statutes prohibiting other state’s 

choice of law and/or forum (ex: California)

HEALTHCARE PRACTIONERS
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Pennsylvania Healthcare Practioners

How Does the Act Limit Noncompetes with He althcare  Practitioners?

• Any noncompete covenant with a health care practitioner signed after January 1, 2025, is void unless:
– The  coven an t last s no lo nge r th an on e ye ar; an d

– The  hea lth care  pra ctit ion er wa s n ot  d ism is sed  by t he em p loyer.

What Types of Agreements Are Covered by the Act?

• A “noncomp ete covenant” under the Act is an agreement with a covered healthcare practitioner that “has the 
effect of impeding the ability of the health care p ractitioner to continu e treating patients or accepting new 
patients, either practicing in dependently or in the employment of a competing employer after the term of 
employment.”

• Covered healthcare practitioners includ e: Medical do ctors; Doctors of osteopathy; Certified registered nurse 
practitioners; Certified nurse anesthetists; and Physician assistants.

• Certain sale of business covenants allowed.
What N otice Must Employers Provide to Patients of a Healthcare Practitioner ’s Departure?

• Within  90 days of a healthcare practitioner’s departure, the emp loyer must notify patients seen within the last 
year and with whom the practitioner had an “ongoing outpatient relationship” of two years or more of the 
practitioner’s departure, that the patient may be seen in the practice if it chooses, and  how the patient may 
tran sfer records. 

Other States with Specific Healthcare Practitioner Rules

• Arkansas

• Colorado

• Indiana

• Louisiana

• Maryland

• Oregon

• Texas

• Utah

• More to come

Federal Government 

Regulation of Non-Competes
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FTC Abandons its Rule

• In April 2024, the FTC promulgated a rule that:
– Banned post-em ployment non-competes nationwide with  vi rtual ly al l workers

– Inva lidated exis ting nonc ompetes wi th  all  workers except senior ex ecutives

– Required employers to send a clear and conspicuous notice to al l affected workers that thei r 

noncompete clause will  not and cannot be legal ly enforced

• Courts promptly struck down the rule, and the FTC appealed.

• In March 2025, the FTC asked the courts to stay the appeals while it 

reconsidered its defense of the rule.

• On September 5, 2025, the FTC voted to dismiss the appeals and 
accede to vacatur of the rule → NO RULE

But…Restrictive Covenants Remain an FTC Priority  in 2025

• FTC creates a Joint Labor Task Force in February 2025 to coordinate 
enforcement strategies focused on non-compete, no-poach, non-solicit, and no-hire 

agreements. 
 

• FTC launches public inquiry in September 2025 to assess the scope, prevalence, 

and impact of employer non-compete agreements in the U.S. labor market 

– Comment period: In terested parties have 60 days—until Novem ber 3, 2025—to submit 
comments via regula tions.gov .

– Confidentia l submissions: P arties seeking to submi t confidentia l, nonpubl ic comments 
should follow the alte rnative submission  guidel ines ou tl ined in the FTC’s request fo r 
in formation.

• Following review of public comments, the FTC may consider policy guidance, 
enforcement actions, or new rulemaking initiatives targeting noncompete 

restrictions.

Recent FTC Enforcement Action
• Policy at Issue:

– Gateway Services, Inc., a pet c remation services company, had a policy, si nce 2019, of requiring all  newly hired 
employees (other than i n California) , to sign 12-month post-employment noncompete agreements.

– Nearly 1,800 of Gateway’s 1,900 employees were subject to post-employment noncompetes, including hour ly 
worker s, r egardless of skill  level or job duties.

• FTC’s September 4, 2025, Enforcement Action: 

– The FTC charged Gateway Services of violati ng Section 5 of the FTC Act,  arguing that the policy is  an unfair method of 
competition. 

– Under a proposed FTC consent order, Gateway must:

1.   Cease enforcing existing noncompetes and refrain from entering into new ones, subject to narrow exceptions : 

- direc tors, offi cers,  or senior employees  in connection with the grant of equity or equity-based 
compensation

- nonc ompete agreements against equity  hol ders in connection with the bona fide sale of a busines s in 
whi ch person holds an equity i nterest

2.    Notify affected employees that they are no l onger bound by noncompetes; and
3.    Limit nonsolicitation restr ictions to customers with whom the employee had direct contact in the prior 12 
months .
       



9/25/2025

11

BEST PRACTICES

EMPLOYER BEST PRACTICES FOR DRAFTING
• Condition oral & written offer of employment/promotion on signing agreement

• Attach copy of agreement to offer letter 

• Provide advanced notice: 

– 14 day s’ notice = best practice

– More stringent ru les may apply

• Get documents signed at time of hire, promotion, potentially at equity grant

• Custom tailor agreements to position

• Be careful about “affiliates” 

• Be careful about low-wage employees 

• Carefully consider choice of law  and forum and consult counsel to include critical 

state-specific modifications

• Include consent to assignment by employer clause 

• Tailor confidential information clause 

EMPLOYER BEST PRACTICES FOR PROTECTING INFORMATION

• Limit access to confidential information

• Track access to confidential information

• Supplement agreements with training and policies that are enforced

• Conduct an exit interview and obtain a certification of compliance

• Take inventories upon termination

• Preserve devices, accounts, & access logs upon termination

• Instruct resigning employees not to reset or wipe devices

• Forensic examination
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BEST PRACTICES WHEN HIRING

• Review agreement with company’s legal counsel 

– Do not take candidate’s word for it

– Do not give the candidate legal advice about agreement

– No non-privileged communications about enforceability 

• Require candidate to represent, as a condition of employment, that there are no 

undisclosed agreements containing post-employment restr ictive covenants

• Require candidate to represent, as a condition of employment, that he/she has 
returned all pr ior employer property or confidential information

• Require employee to affirm intention to comply with agreement

• Build in conditions to offer/position

• Consider declaratory relief if there are strong defenses to enforcement

Additional Resources

• Contact shsutherland@duanemorris.com to be added to our 

mailing list for Alerts on key developments 

• Visit our website fo r prio r Alerts: 

https://www.duanemorris.com/practices/trade_secre ts_and_non

compete.html 


